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FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

VIA CERTIFIED MAIL Lo
RETURN RECEIPT REQUESTED ~ DEC 102012

Bridget Kohtz

Frankfort, IN 46041

RE: MURs 6078, 6090, 6108, 6139, 6142, and
6214 and AF 2512
Obama for America and Martin Nesbitt, in
his official capacity as Treasurer
Obama Victory Fund and Andrew Tobias, in
his official capacity as Treasurer

Dear Ms. Kohtz:

This is in reference to the complaint you filed with the Federal Election Commission on
Octaber 27, 2008, which was designated as MUR 6108, concerning Obama for America and
Martin H. Nesbitt in his official capacity as Treasurer, and the Obama Victory Fund and Andrew
Tobias in his pfficial capecity as Treasurer, alleging violatiams of the Faderal Election Campaign
Act of 1971, as amended (the “Act™).

On August 24, 2010, the Commission found reason to believe Obama for America and
Martin Nesbitt in his official capacity as Treasurer violated 2 U.S.C. § 441a(f) of the Act, and
authorized an audit pursuant to 2 U.S.C. § 437g. The Commission dismissed allegations that

~ Obama for America and Martin Nesbitt in his official capacity as Treasurer violated 2 U.S.C.

§§ 441¢ and 441f. On March 20, 2012, the Commission found nzason to believe Obama for
America and Martin Neubiit in his official capuicity es Treasiner violated 2 U.S.C. § 434(t) of the
Aet. Copies of the Fartual and Legal Analyses, which formed the basis for the Cornmission’s

* determinations, are enclosed.

On August 24, 2010, the Commission also found no reason to believe the Obama Victory
Fund and Andrew Tobias in his official capacity as Treasurer violated 2 U.S.C. §§ 441a(f), 441e,
and 434(b), and dismissed allegations that the Obama Victory Fund and Andrew Tobias in his
official capacity as Treasurer violated 2 U.S.C. § 441f. A copy of the Factual and Legal

- Analysis, which formed the basis for the Commission’s determination, is enclosed.

On December 7, 2012, the Cmnmission acoepted a conoiiiation agreement signed by
Obama for America ami Martin Nesbitt in his afficial capncity as Treasuter o resolve their
violations of the Act. This agreement settles violations of 2 U.S.C. §§ 434(a), 434(b), and
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441a(f) identified in the Matters Under Review, as well as violations of 2 U.S.C. § 434(a)(6)(A),
which were identified during the Commission’s audits. The Commission simultaneously closed
the file in this matter. A copy of the Conciliation Agreement with Obama for America and
Martin Neshitt in his official capacity as Treasurer is enclosed for your informatian.

Documents related to the case will be placed on the public record within 30 days. See
Statement of Policy Regarding Disclosure of Closed Enforeement and Related Files, 68 Fed.
Reg. 70,426 (Dec. 18, 2003) and Statement of Policy Regarding Placing First General Counsel’s
Reports on the Public Record, 74 Fed. Reg. 66,132 (Dec. 14, 2009).

The Act allows a complainant to seek judicial review of the Commission’s resolution of
this action. See 2 U.S.C. § 437g(a)(8).

If yowhave any questions, please contact me at (202) 694-1650.

Sincerely,

Enclosures
1. Obama for America Factual and Legal Analysis (8/24/10)
2. Obama for America Factual and Legal Analysis (3/20/12)
3. Obama Victory Fund Factual Analysis (8/24/10)
4. Conciliation Agreement
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Obama for America and MURs: 6078/6090/6108/6139/6142/6214
Martin Nesbitt, as Treasurer

I INTRODUCTION

These six matters involve overlapping allegations that Obama for America and Martin
Nesbitt, in his official capasity as Treasurer (“OFA” or the “Cammiitee”) - Barack Ohama’s
principa) campaign committee for the 2008 presidential election - accepted various excessive
and/or prohibited cantributions in violation of the Federal F.lectioﬁ Campaign Act of 1971, as
amended, (“FECA” or “the Act").

The complaints vary in their approach to presenting similar allegations. While some of
the complaints rely primarily on media reports regarding anecdotal examples of allegedly
suspicious online fundraising transactions, see MURs 6078/6090/6108, other complaints provide
a listing of transactions that are alleged to be part of suspicious patterns in OFA "y fimdraising
reeeipts, See MURs 6139, 6142, 6218, Rather thun =ttempting to address ail of the transastions
being questizned, OFA foonzss on its comprehensine eomplinane systeam, and assexis that this
system sllowed them to identify and take appropriate cesrective actisn as to all contributions for
which there were genuine questions as to possible illegality. See OFA Responses in MURs
6078/6090/6108, MURs 6139 & 6142 and MUR 6214. Respondents assert that all genuinely
excessive and prohibited contributions detailed in the complaints have been refunded.
Respondents also contend that Complainants® allegations are highly speculative, lack the
specificity needed to demonstrate a violation of the Act, and that the patterns identified by
Complainants do not support any inference of illegality. Id.
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MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

During the 2007-2008 clection cycle, the Commission’s Reports Analysis Division
(“RAD") sent the Committee multiple Requests for Additional lnfomlﬁ;m (“RFAIs") regarding
apparent excessive contributions of the same general type as those identified in the complaints.
While the Committee was responsive to issues raised in the RFAISs, a review of Committee
disclosure reports suggests that OFA has accepted, and fafled to talkes timely corrective action
with'-emmmm enntributiems, whicti may tatal letancen $1.89 million and $3.5 miliion.
See Chazt A, infra.

Based on a review of the complaints, the responses, and other available information,

including the Commission’s analysis of disclosure reports, it appears that OFA accepted

wwmﬁhﬁmMmthmMawdhaMyMOn
Accordingly, for reasons explained in more detail below, the Commission found reason to
believe that Obama for America and Martin Nesbitt, in his official capacity as Treasurer, violated
2 US.C. § 441a(f), and authorized a Section 437g sudit. |

In contrast to the substantial support for allegations relating to excessive contributions,
the allegations that OFA accepted prohibited contributions from foreign nationals (in violation of
Section 441¢) arel fiem fiekiiiows remmns (i vinlntion of Sattion 441f) are wither wheiy

speculative or appear to involve sums that are de minimis both in terms of dollar amount and as a

percentage of OFA’s overall receipts. Accordingly, for reasons explained in more detsil below,
theéommisiondimﬂaeddlegaﬁdﬂObmuforAmuiamdMuﬁnNuHﬂ.inlﬁsoﬁdﬂ .

- capacity as Treasurer, violated 2 U.S.C. §§ 441¢ and 441£.
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MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

. FACTUAL AND LEGAL ANALYSIS

The primary issue in these matters is whether Respondents accepted impermissible
contributions through their online fundrsising efforts. Although the Commission has not
mandated specific procedures to verify the identity of an individual making a credit card
contritution over the Imternet, it has opined that a committee wirich intéauds to solicit and recive
credit card comtributions over tite Inturnsit menst e able to vty the identity of tirves who
contrite via aradit card with the same degree of confidanee that is ganeraily punvided whea &
committae accepts & check via direct mail.! Advisory Opinion 2007-30 (Chris Dodd for
Presideat, Inc.); see also Explanation and Justification for Matching Credit Card and Debit Card
Contributions, 64 Fed. Reg. 32394, 32395 (June 17, 1999); Advisory Opinion 1999-09 (sm
Bradley for President, Inc.); Advisory Opinion 1995-09 (NewtWatch PAC); see also
Commission Guideline for Presentation in Good Order (guidance to presidential campaigns
seeking federal matching funds, presented by the Audit Division and approved by the
Commission in July 2007). In sum, a committee is charged with the same responsibility to “allay
concemms uver e receipt of jeotibited couttiotions™ regarding its online conibutions as its
contributions mibtited and received thirmgh amy ottms tuethad. Id. (quiting Matoting Crarit
Cesd sad Diehis Caetl Contritwtions, 64 Fad, Rog. at 32395).

! Advisery Opinionahave locked favorably upon several methods for notifying contributors of a committee's legal
cbligations as well 23 verilying comtributors® identities, icrading: gsing web page solicitation forms that post clear
and conspicuous Ianguage informing prospective donors of the Act’s source restrictions and contribution Emits,
requiring a donor to complete and submit for processing a contribution form that inciudes the contributor’s name,
contributor’s name us it appears on a credit card, billing address associated with the card number, expiration date of
the card, contributor's residentis! sddress and amount of contribution. See, g, AO 2007-30 5t 3. The committee
should stip includs jvosedixes that wil] allow Fto screen fior soutsibuiione made using corporate or business entity
credit aards, end o prosesa whereby the densr nwat ats: (1) the esltritation is made from his ewn fiends and tot
thoeo of snother; (2) centributions ars ned made from gen=l camry fands of & sorperstion, Lalier orgsir=tion or
national bank; (3) donor is not a federal government contractor or a farsign nytional, but is a citizen or

resident of the United States; and (4) the contribution is msade on a personal credit card for which the donor, not a
corporation or business entity, is legally obligsted to pay. /d st 24.

Attachment 1
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MURs 6078/6090/6108/6139/6142/6214
Obamu for America Factual & Legal Analysis

As a safeguard against receiving prohibited contributions, the Act’s regulations hold the
committee’s treasurer “responsible for examining all contributions received for evidence of
illegality.” 11 C.F.R. § 103.3(b). While contributions that may “present genuine questions”
to whether they were made by foreign nationals or other prohibited parties may initially be
deposited irlto a campaign’s depository, the treastrer is charged with making his or her “best
cffonts to determine (e legality of tims comtributions.” 11 CF.R. § 103.3(b)1X If the
contribution caanot be deteaminad to be legal, or is distovered to be illegal ewen thaugh it “did
not appear to be illegal” st the time it was regeived, the treasurer must refund the contributica
within thirty (30) days of the date of said discovery. 11 C.F.R. § 103.3(bX2). By contrast, if the
committee determines that a contribution exceeds the contribution limitations enumerated in
2 U.S.C. § 441a(a)(1), the treasurer has sixty (60) days to refund the excessive contribution, or
obtain a written redesignation or reattribution of the excessive portion. 11 C.F.R.

§ 110.1()3)G)-

A.  Background

Obann for America is the principal campaign committee for President Barack Obama.
During the 2008 clectien cycle, OFA, as an authorized candidate committee, was limited to
contributions Sam individual denors whe in the aggrigate did nat envesd $2,300 emb for the
primery and gensal alections. 2 US.C. § 441a(a)1XA). Sinoe filing its Statement of
Organization on January 16, 2007, the Committee raised over $745 million from over 3.9 million
contributors, approximately $450 million of which was received in online contributions through
the campaign’s website. OFA Response in MURs 6078/6090/6108 at 1-2.

Respondents explain that, 1o handle the unprecedented number of donors, vohme of
online contributions and dollars raised, they maintained a comprehensive system to review all

Attachment 1
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MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

online contributions for compliance with the FECA. OFA Response in MURs 6078/6090/6108
at 24, OFA Responses in MURs 6139 & 6142 at 2-3. The Committee asserts that its intemnal
system of review surpassed the procedural requirements for the collection and processing of
contributions set forth in the Act, and that as the vohme of contributions increased, the
Committes countimally readjusted its procedares to exsure that ll contributions received
compiind with the Aot’s requirements. OFA Resporos in MiJRs 6078/6890/6108 at 3-%; OFA -
Responses in MURa 6139 & 6142 at 2-3.

" The consolidated OFA Response for MURs 6078, 6090 and 6108 includes an Afidavit
from the Committee Chicf Operating Officer Heary DeSio, who describes the requirements in
the online contribution process that must have been met before the website would accept

contribution:

° The Committee online contribution page informed each prospective donor of the -

Act’s source restrictions, in explicit language displayed in a conspicuous location
that the donor could not miss;

° No dovtor could make a contribution without first sifiiming that the funds were
lawful and comsistent with @e Act’s requirements, by cheeking a bux confiming
that the donor wes & United States citizen or permanent resident, that the funds
were not from the treasury of a person or entity who was a federal contractor,
corpormtinn, labor axgmization ar imtiama] bank, mad weed st prozised by any
person ofir thun the donor; ,

° Donors who entered foreign addresses were required to check a box confirming
that they were either a United States citizen or a permanent resident alien, and
provide a valid U.S. passport number. I/d. at 3-4; see also Affidavit of Henry
DeSio (“DeSio Af£™) Y 3-6.

The DeSio Affidavit gess on ts desciibie fiie oomplismce ond wetting process that wesurred

" after the online contributions were poacessad by a thied pusty vendny and submitted to the

Committee:

Attachment 1
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MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

. At regular intervals the Committee conducted automated searches of its donor
database, which isniuded all rontrizutiens (vhelier niised onlias ar theeagh other
meclianiams), to idetify any ﬁludulem at exomsaive dunatians;

e  Contributions from repeat donors were examined to ensure that the total amount
received fram a single donor did not exceed contribution limits; and

U As examples of questionable information, erroncoss data or fraudulenit
contributions were ideatified, the Committee’s automated searches were refined
to query other contributions that miglit contain similar patteyns of erroneous oz
fraudnbent data. Jd. at 4.

Respondents alax deny nllagations that the Committee received excessive contributions,
including contributions from its jeint fundraising committee, the Qbama Victory Fund and
Andrew Tobias in his official capacity as Treasurer, and assert that all contributions were
properly allocated, and refunded, redesignated or reattributed, as appropriated. OFA Responses
in MURs 6139 & 6142 at 2-3.

B.  Excessive Contribution Allegation

L Facts

The complaints involve allegations based on Complainants’ direct review of disclosure
reports filed by the Committee as well as information gleaned from online media reports, and
claim that Respondmts argepted exascsive contribamtions in additian to knowingly recetring
contributions from prohibited sources. Fling Complaint s 2; RNC Complaist o3 1-4; Koz
Camplaint at 1; Danicls Complaint st 1; Moom Complaint st 1. Complzinants list hundreds of
individuals whom they claim made contributions exceeding $4,600 (which would be the
aggregate total of the permissible amounts of $2,300 each for the primary and general elections)
and contend that this is evidence that the Committee’s contribution processes were utterly

lacking in the appropriate internal controls to ensure compliance with the FECA. Fling

Attachment 1
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MURs 6078/6090/6108/6139/6142/6214
Obama for Americe Factual & Legal Anatysis

Complaint at 2; kNC Complaint at 1-4; Kohtz Complaint at 1; Daniels Complaint at 1; Moore
Complaint at 1.

Respondents reply that their comprehensive vetting and compliance system was designed
to identify all excessive contributions, including those specifically referenced in the complaints,
and redegignate, reuttribute, or rafund contribations, as appropriate. OFA Respomse in MURs
6078/6890:6108 at 5; OFA Raspomwes in B{Uks 6139 & 6142 at 2. Specifically, the Commicise
contends that enly 112 of the 602 iadividuals originally identified ia complaints for MURs 6139
and 6142 made contributions that were potentially excessive but Iater refunded; the rest, they
assert, actually were compliant with the Act. OFA Response in MUR 6139 at 3, OFA Response
in MUR 6142 at 3. Respondents provide attachment spreadsheets that list the individuals they
assert were compliant, as.well as those who made potentially excessive contributions that were
later refunded or otherwise cured (some timely and some untimely).> OFA Response in MURs
6078/6090/6108 at 5; OFA Response in MUR 6139, Exh. A; OFA Response in MUR 6142, Exh.

- A. Respondents argue that their demonstration that most examples of excessive contributions

citedinmeiniﬁdeomplainswmeidmmpﬁmtwmwﬁﬁeﬁhaﬁmdy.ismm
that there is no maed for an insdstigation pf their finsnoes and szponting, wnid thet thnse waiéers
should be dismissed. '

‘The Commission reviewed the Committee’s disclosures for the 2008 election cycle,
which reflect that the Committee reported raising approximately $745,689,750 during that time

period. The review determined that the Committee may have received between $1.89 and $3.5

2 The complaint in MUR 6142 has been supplemented 38 times, most recently on December 2, 2009, which lists
thousands of transactions that are alleged to be questionable and/or represent excessive contributions. The
Comxnisee's Respons © MURs 6158 aad 6142 dsseciDec, 28, 2008 ekiresses mme: of the tsensaciions spedifically

"jdentified in the supplements filed up to that date, but was not amended to address the supplemental complaints filed

after that date, and offers the same general explanations provided in its response to MURs 6078/6090/6108.

Attachment 1
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MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legnl Analysis

million in excessive contributions during the 2007-2008 cycle. These apparent excessive
contributions are reflected in Chart A below.

Chart A
l;!owt Excessive Total Contributions
Contributions Reported
Q107 $103,382 $25,702,888
@207 $116,241 $32,880,836
a3 07 $47,259 $20,652.528
[YEO7 $18,362 . $22,847,567
[m2 08 $35,161 $38,188,803
[M3 08 $15,3@ $65,444,683
[m4 08 $44,825 $41,161.604
{M5 08 $26,787: $30,732,450
[ms 08 $22287 $21,953,058
{mM7 08 $85,010 $51,909,906
- [maos $350,986 $50,337.860
{Mo 08 $2,205 671° $65,000.662
IM10 08 $110,484 $150,708,708
{126 08 $27.618 $35,944 365
30G 08 $218,508 $104,124,845
[TOTAL $3,536,778° $745,889,750

The Commission issued numerous RFAIs to enable the Committee to explain or rectify
its excessive contributions. Though the Committee made significant efforts to identify,

? The Commission identified $2,295,521 in potential excessive contributions based on the M9 Report, which
included $367,166 in sxcessiva asntributions fram 317 individvals that were net refinded, redesignated or
restiributed within 60 days of receipt, plus $1,928,355 in contributions Yor the 2008 primary election that
were reportedly received after the date of the candidate's nomination. A subsequent review of the disclosure reports
indicates that $1,646,236 of these primary-after-primary contributions appear to have been received
by the joint fandraising committee befiore the candidate accepted his party’s nomination, but the reported
“contribution daty” was tis date Gie finds wess Sunsfirred Sfium OFA te the Commies. Tinwfise $1,646,236 in
commnoutises crarerBly amegarie & migfit nik ho cusessive, tuit were simply reported
inaxreatly by the Conmiitten. The isestigetion viill clirify whethix the Committua nropraly reported the receipts
in its M disalesures.
4 Should the 82,295,521 in excessivo contributions identified by RAD be determined to be ower-imclusive due to a
reporting sror, the excessive contributions for M9 may be reduced to $549,284 and the Cammistee’s total potential
excessive contributions may be redured to $1,890,541.
Attachment 1
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MURSs 6078/6090/6108/6139/6142/6214
Obama for America Fatteal & Legal Anatysis

redesignate or refund a significant number of the excessive contributions identified in the
Commission's RFAIs, the Committee failed to redesignate, reattribute or refund millions in
excessive contributions in a timely manner.
2. Analysia

The FECA provides tiatt no person shall make contributions to a candidate for federal
office or his anthorized paliticsl comnuistee, witich in tlie aggregant exceed $2,300 aetoh for tiie
primary and general electidns. 2 U.S.C. § 441a(a)(1)(A). For the 2008 clection cycie, the Act
pemits a natiapal politcal pasty to receive from individuals or persons other than &
multicandidate committee up to $28,500. 2 U.S.C. § 441a(a)(1XB). Additionally, a joint
fundraising committee established pursuant to 11 CF.R. § 102.17, may accept up to $33,100 per
donor. 11 C.F.R. §102.17(a). The Act prohibits a candidate or political committee from
knowingly accepting contributions in violation of the contribution limits set forth in the FECA,
see 2 US.C. § 441a(f), and where a committee has received an excessive contribution, it has
sixty (60) days to identify and redesignate, reattribute or refund the excessive amount. 11 C.F.R.
§ 110.1(b); see also discussion, supra, pp. 5-6.

" The complaints made sllegations that the Committee received mumerous excessive
contributions based on disclosure reports filed with the Commission, but provided no
information as to how or whether a contribution that might appear to be excessive on its face was
resolved. The Committees’ responses to the complaints generally aver that it maintained a
robust compliance system for identifying and remedying excessive contributions, but it fails to
explain how, despite this system, many excessive contributions were apparently left unresolved.

Based on a review of the Committee’s disclosure reports, the amount of unresolved
excessive contributions range between $1.89 and $3.5 million which, while less than .5% of the

Attachment 1
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MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

total contributions received, is a substantial amount in potential violation. Accordingly, the
Commission found reason to believe Obama for America and Martin Nesbitt, in his official
capacity as Treasurer, accepted excessive contributions in violation of 2 U.S.C. § 441a(f) and

 authorized an audit under 2 U.S.C. § 437g to work coextensively with the Section 438(b) audit

already underway.

C.  Passible Foreign Nationsl Contributions

The FECA peovides that it is unlawful fee a forvign natinnal, directly or indirectly, to
make a contribution or donation of money or ather thing of value in connection with a Federal,
State, or local election, or to a committee of a political party and for a federal political committee

.to receive or accept such a contribution. 2 U.S.C. § 441e(a)(1) and (a)(2); 11 C.F.R. § 110.20(b).

A “foreign national” is an individual, partnership, association, corporation or other entity
organized under the laws of or having its principal place of business in a foreign country.
2US.C. § 441¢(b). A “foreign national” does not include a person who is a citizen, national or
lawfual permanent resident of the United Sttes. /d.
Aithoughmmamenmmmmm@mmm-cmws
implementing, rogel stioms clarify that a committes cam only violate Section 441e with the
knowing solicitation, acceptance, or recaipt of a contribusiai finr a foesign aationul. 11 C.F.R.
5.110.20(3). The regulation coxtains three standards that satisfy tha “knowing” requirement:
(1) actual knowledge; (2) reason to know; and (3) willful blindness. 11 C.F.R. § 110.20(a)(4)(0)-

.(iii). The reason-to-know standard is satisfied when a known fict establishes “[sJubstantial

3 The Commission has pursued civil penalties in enforcement matters involving excessive contributions that are a
fracfien of the capmest idemified in bhis wmeter. See MiliR 458 (Sherpivn) (concilinting 484a(f) violations totaling
$19,500); MUR 5488 (Bradley Smith) (conciliating 441a(f) violations totaling $40,500); MUR 5496 (Huffinan)
(conciliating 44 1a(f) violstions totaling $100,000); MUR 5568 (Empower Illinois) (conciliating 441a(f) violations
totaling $70,000); MUR 5749 (GSP Consulting Corp. PAC)(conciliating 441a(f) violations totaling $28,800); MUR
5887 (Schwarz for Congress) (conciliating 44 1a(f) violations totaling $4,748); MUR 5889 (Republicans for
Trauner) (conciliating 441a(f) violations totaling $17,099). :
Attachment 1
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MURs 6078/6090/6108/6139/6142/6214
Obama fer America Factual & Lagal Analysis

probability” or “considerable likelihood™ that the donor is a foreign national. See Explanation
and Justification for Prohibition on Contributions, Donations, Expenditures, Independent
Expenditures and Disbursements by Foreign Nationals, 67 Fed. Reg. 69940, 69941 (quoting
BLACK’S LAW DICTIONARY, 5th Ed. (1979)). The willful blindness standard is satisfied when “a
known Fact should have prompted a reasonsble inguiry, but did mot.® See id. at 89948.° -

' | 1. Fanty

Several of the complaints allege that the Committee violated 2 U.S.C. § 441e by
accepting cantributions from foreign nationals. As suppost for these allegations, diffecent
Complainants focus on the following facts: (1) approximately 10,400 contributors with foreign
addresses gave $1.3 million to the Committes; (2) approximately 500 contributions from
contributors with foreign addresscs were not made in whole dollar amounts (which Complainants
suggest means that the funds had been converted to U.S. dollars from a foreign currency); and
(3) various media outlets reported that foreign nationals may have contributed to the Committee.

Complainants argue that there are widespread problems with the Committee’s
complimnce systetns, which warrant izvestigation into aXf of the Commitiee’s edntributfons
received froms lndividuals with foreign addremses. Rling Complaing mt 1; RNC Cempluint at 1-2;
mc.@mm;mncmm;ummmm.mmmﬁmm :

¢ Buiiwre fhe mgnlation mma mvised in 2002, Gtimmissiomx mpsmwed conraras sheut ths level of scientas requinid
under Section 441e. For example, a Statement of Reasons (“SOR™) issued in & Section 441¢ case decided shortly
before revision of the regulation examined the statutorv Iangnage and legisiative history to conclude that despite the
absence of predisd lsnguage of a “knpwiaye requirknont” in the statute, it wonid bs Fandamentally wnjudt to
assess liability on the part of a fiundmiser or reciplent committee that solicits or receives a contribution if the
contribution in fisct appears to bo from a legal source, especially if initial scroening efforts resulted in specific
assurastes of B mabiiin's Ragplliy." MURs 4530, 8531, 4547, 4442, 450® (umamas of Reasons by
Commissitasr Thouus In re Desenciic Matle:all Comuiitton, ot al) at 3. Tinw, cemplod noti thw Explamstion ami
Justificasion beemd fn Nreoimiver 2850, 2 lacowivdge reqeaimment may be infimed inwed on similir proviskms in the
Ach that spwel Geally is:tnded sch ldssuigp derpits the abmane of any lnawiedge requirement in the statute. Jd at
2 (aiting 2 1J.S.C. §§ 4411, 441b{)). Sao also 11 CF.R. § 100.3(0)(1), nhish prasisies that conirihatinas ndihid
not japeax fo he finnrs prahibitod scusce must be reinrned within a gpecified prefasd fram tha date sa which the
Committee beconies ewam of infocnation indiceting that the contsibution isunlawful.
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MURs 6078/6090/6108/6139/6142/6214
Obama fer America Fretual & Legal Analysis

rely merely on the Committee’s receipt of contributions from individuals with foreign addresses -
generally provide no additional facts to substantiate their claims these individuals are foreign
nationals, as opposed to eligible donors temporarily living abroad. One complaint points to a
newspaper report that asserts that the Committee received 37,265 contributions that were not in
whole dollar amounts, which tire author concludes could be eviderce that those contributions
wess eomwrted fiian fitreign currencies to the U.S. toilee, s therefire smne from forrign
natianals. MUR €@90 Complsint (citing Ex. K). Camplainats offer an information to support -
the cenclusion that such funds were contributed in foreign currencies or that the individuals mho
made contributions in foreign currencies were not lawful donors. Finally some of the complaints
cite media reports with anecdotal allegations of foreign nationals having contributed to the
Committee. Examples of these media reports include:

° A report about a group in Nigeria was reported to have sponsored an event, the
procaeds of which ware pwrportedly going o be donated to the Committee, but
were seized by the government in a fraud investigation. MUR 6090 Complaint at
1-3 (citing Attach. A);

. Media coverage of a public statement made by Libyan leader Muarmar al-
Gaddafi opining that foxcign mationals supposted caudidata Obmma and may have
contributed to the Cumunittee. /d. (citing Attach. C);

° Un-ssusoed allegations that an anonymcus FEC amalyst informed his supssicrs
ﬂmﬂmCmmhadWmﬂkmofmmemibudmﬁmfvmm
nanmhmdhawmngswentmheeded M, (citing Attach. D);

e Reports about two brothers who owned a shop in the Gaza Strip and made bulk
purchases of Obama t-shirts 10 sell n their store. Jd. (citing Attach. A, E, F);

° Article d0ent s Avstrulimrmon who simiurd 86 knowingly using u fake U.S.
passport number in order to get the Committee’s online contribution system to
accept his cotrinetion. /d. (citing Bx. H); and

° Report about and a Canadian man who deliberately made false staternents in order
to get the Commiitee’s enline sentribution system to accept his contribution. /4
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The Committee maintains that its vetting procedures required online contributors to
confirm citizenship or permanent resident status by checking a box. OFA Response in MURs
6078/6090/6108 at 4. Further, contributors with foreign addresses had to enter a valid U.S.
passport number. I/d. Finally, the Committee asserts that it maintained a system that at regular
intervals surveyed all contributions reccived from foreign addresses, persomally contaeted
.com'ihmdmmnotkmhbus. citilnsuhwﬁli permmmnt mssidents, and requibnd
the submission of valid U.S. passpart information. /d. at 5.

2.  Apajysis
The allegation that Respandents knowingly accepted contributions from foreign

nationals, or failed to refund contributions after becoming aware of a basis for questioning

whether the contributions were from a permissible source, is not supported by the available
information. As discussed below, cach of the three principal methods of proof relied upon in the
complaints is flawed.

Complainants added up all contributions from donors with foreign addresses and alieged
that ell er significant numbers of those contributions must have come from foreign nationals
because medin repeets had idwithiod four forsign nethenals whe vrure alieged to have bomm
contributors. RNC Camplaint at 1. The Cazmmiftse reasived appromimataly §1,314,717 in
contributions from 10,463 individuals with foreign addresses. The fact that these contributors
listed foreign addresses is not, as Complainants claim, prima facie evidence establish that the
mmmwmm«mmmmmwumm 11 CER.
§llOMaX4Xb. Although Complainants argue for & comprehensive review of all contributors
with foreign addresses, neither the media reports nor the complaints offer any specific
information that would suggest that any of the contributors with foreign addresses, other than the
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four specifically identified in the media reports, are not American citizens living abroad, who are

entitled to contribute to federal political committees.

Similarly, the argument that the presence of contributions in odd (non-whole dollar)
amounts is prima facie evidenice that a contribution might have come from an impermissible
foreign source is incorrect. First, there is a wide variety of explanations for & contributioz: to be
innm-wbledolhmannomﬂs,otﬁerﬂmmb&ngaﬁrdgpm. Secand, avon if the
muihﬁoﬁmmueuﬁngaﬁomimamy.ﬂmisnolcgplpmumpﬁonﬂmﬂwusnnf
foreign curroncy is sufficient ta establish thet a contxibutor is a foreign nagional. A U.S. citizen
living abroad, who is entitled to make contributions, might be expected to use a credit card
account or a bank account based on the currency of the country in which they temporarily reside.
Neither the complaints nor media reports provide any information that would serve as reasonable -
ca.mse'tnqucsﬁmtheciﬁm:hipofacon&ibmbuedsoldymthcmomtofaeonﬁhnion.

While information that a contribution is received from a foreign address, foreign bank
and/or in a currency other than U.S. doliars might serve as pertinent information in examining
the contribution, the mere presence-of such indicaters does ot establish rexson te belicve that
the Conmonittuo viobxwed the probibition against receiving contributitms fmm foreign naticwnis.
Ratber, a Committes nned oxly make a “ressonable inquiry” to vesify that the confritution is net
from a prohibited source to satisfy the Act’s compliance regulations. 11 C.F.R. § 110.20(a)(7).
Here, there is evidence that the Committee made reasonable inquiries into the source of those
funds by: (1) informing website users of the sppropriate legal requirements for making
contributions; (2) requiring contributors who used the website to proffer the appropriate
certifications before processing their contributions; and (3) maintaining an internal system to
review all contributions received from foreign addresses for compliance with the FECA and its
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regulations. OFA Response in MURs 6078/6090/6108 at 4-5. There is also evidence that the
Committee’s internal controls followed the Act's “safe harbor” guidelines by requiring donors
who attended fundraising events located outside of the United States or made contributions
online using foreign addresses to provide a vafid U.S. passport number. /d; see 11 CF.R.
§ 110.20ta)(7) (“{A] pesson shall be deamed t huve conducted a rexsonable inquiry if he or she
seeks and obemins copies of cenzme and valid U.S. passpert papens.™).
m@mﬁaimmvm&ewnﬁmsmdvdwmcmmnﬂiﬁdWs
with foreign addresses who contributed to QFA during the primary and general election months
of February 2008 and August 2008, respectively.® This review provided insight into how the
Committee’s compliance system was working, whether it was effectively identifying potentially
prohibited contributions, and whether corrective action was taking place to resolve questionable
contributions. In addition to specific individuals identified in the complaints (see discussion
below), the Commission's review found only eight contributors living abroad (who contributed a
total of $2,147) that failed to give personal information required for the OFA dissiosure reports.
Consistent with the asserticrs in fix Comnittee’s resy=na, ths Cormission"s review found thut
coniribuiars outside of the United Statiss wae: sequited 30 affinn that they were United Stass

' citizons: Sae OFA Responsn in MU/Bs 607846090/6108 et 4-5. In fact, the website vemuld not

accept contributions fiom individuals eutside of the United States without certification that they
were citizens or legal permanent residents. Jd Contributors outside of the United States were

¢ The Commission has approved of the use of examining samples in order to ascertain whether excessive and
contribution violations are substantial enongh to warrant forther inquiry, See, e.g., 11 CFR.

© §§ 9087.2(f)(1) mxd 90E8.1(f)(1) (pppomslig the use of sampling in the sadit aratext to determine whether exzmmive
and prohibited contributions

are significant enough to warrant refesral for enforcement). Here, the Commission
opted to review a sample of disclosure repasts at the reason to believe stage in order to ascertain whether the
violations of the Act afleged in the complaint are indicative of broader flaws in the Commiitee's compliance system
and/or ere gjgnificant enough to recomsmend that an investigation of the violations is warzanted,
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typically employed by the United States government or military, or working in the intemational
ofﬁeu of American corporations, or for American non-profit, human rights or religious
organizations

The contributions cited as examples of Section 441¢ violations in the complaints are
insufficient to sapport a reason to belicve finding for the Yolluwing reasens:

° There is no suppext for the infévence Yt the Cormittue reeuived eontributions or
was in any way connected to the Nigerian fundraiser or its coordinators, as the
same madia reports incigate that the Wligesien govesnmesnt s=izad the finds mised
and are investigating the matter as a frandulent scheme. RNC Complaint, Bxh. A.

° There is no information supporting the allegation that the general comments made
by Libyan leader Muammar al-Gaddafl claiming, “[People in the Arab and
Islamic world] welcomed {Barack Obama] and prayed for him and ... may even
have been invelved in legitimate ovrmreribution campaizns to ¢nabie him to win the
American presidescy” are related %0 any identifiable vemtributiens or fundriising
efforts far the Conemitwse. /d.

° The allegaticns that apztributions reesived by the Comiumitte, which wrere not
made in whole dollar amounts must have been made in foreign currency and
therefore have originated from foreign sources, is also purely speculative, as the
conversion of monies from one currency to another is not evidence that the
individuals that were the source of the funds were foreign nationals. id

° The Ausiialian man citexi in the inedia report sdmits (in the sume report) thut he
knowingly maie the iibegal comribasion tmnagh bypesuing the ouiiine sesaity
protocols by entexing a false passmort sumber andl frauthsiently eertifying fhst he
wasmAmencmahmhvmgnbrood.mordamgetﬂwwebnwwmpths
contribution. BNC Corzpleiat, Exh. H, OFA Recpease in MURs 6078/60290/6108
at4.

e . While the Canadian donor did not admit to meaking fhise statements, he also
denied remembering whether he certified that he was a ¢ltizen and stated that he
later contacted the Committee to request a refund. RNC Corzplaint, Exh. H. The
Committee asserts that the website did require a certification of citizenship to
make contributions from a foreign address and the cantribution from the donor
has sinze beon refinded. OFA Respense in MURs Gii78/6090/6168 at 4.

See OFA Response in MURS 6073/6090/6108, Bxh. A.
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According to media reports, brothers Hosam and Monir Edwan bought t-shirts from the
Committee’s website to sell in their Gaza store, the proceeds of which constituted contributions
to OFA from the Edwans totaling $6,945 and $24,770, respectively.” RNC Complaint, Exh. A.
The same report indicates that the Edwan brothers inserted the abbreviation “GA™ in the address
line reserved for the name of the coutributor’s state of residence, which the Committee might
have misseiten t sterd for “Georgia™ vathas than “Gaza.” /4 Tits maymrt aina cites a conrpaige
official wha ataten that until the media identified the Edwan hratlrers as being residents of Gasa,
the Committee had 1o season to believe the Edwans lived outside of the United States. Jd

nemeduMwhmaeomnMondmnotpmnamumeqmof
wlnthuﬂmxgﬂbepmhbnedbytheAcLhnuMerdmovaedtobemegaLamm
thirty (30) days from the date on which the illegality is discovered to refund the contribution.
11 C.ER. § 103.3(b)(2). Here, the Edwan brothers made 28 t-shirt purchases, 22 of which were
refunded within 30 days of receipt.”® Refunds of the other six purchases (for $4,130) were made
within two weeks of the first medla report identifying the brothers as foreign aationals.

While it is unclesr whez the Commities discovered all of tHs contrimtans sited in the
meedia reparts wea frsign natianals, the Comsmittme did refimdl all of the contribatiens withia 30
days of those aposts or the information sbest the Mantity of these eautribusens hecoming publin.
Mareover, the fact that a review of the Committee's disalogure reports has idetified only $2,147

* R is well tstublished that o procoos Fromn Se parcinse of fundraising kems are considered ¢ be cumpaign
contributions. 11 C.F.R. § 100.53; 2es also AO 1975-15 (Wallace) (concluding that the full amount peid by a
purchaser 1 a political conmsittes ar cantfidate for & fundsmising item is a cnntribution); AQ 1979-17 (RNC) (citing
AO 1975-15) (The fact that the contributor received something of value in exchange for a political contribution does
not change the character of the activity from a political contribution into a commercial sale/purchase transaction).

 Housan Ediven made soven eantributions, sl of shish wees rafundad. Only the focr smaliest tasemsiais (3187,

. $1,217, $884 a=d $308) were refunded outgide the 30-day window, Monir Sdvwenn made 21 contribmtiens, all but

two of which (for $94 and §1,290) were mfimded within the 3-dey window. Jd A total of $4,130 of the
contrivations made fy tha Edwans was refindad outside the 30-day window, but within two weeks of the fisst media

report.
' Attachment 1
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-in contributions from eight donors with foreign addresses that might be questionable, with no

additional information on whether they are in fact foreign nationals, mitigates against finding
reason to believe that the Committee violated 2 U.S.C. § 441e.

Because the potential Section 441¢ violations are limited in scope and amount ($6,277)
and because there is insuffitiest information to suggest that the Commitiee actod unresorably in
relyisg cm the information puevided by contibutors affining thet they wers Upsites Btates
citinens, the Ceramission conaluded that opening an inveatigatinn into this issse would be an
inefficicnt use of its limited resources. See Heckler v. Chaney, 470 U.S. 821 (1985); MUR 5950

(Hillary Clinton for President) (Factual and Legal Analysis dismissing Section 441e violation to
preserve resources where amount in potential prohibited contributions was minimal ($1,000)
compared to total contributions received, and funds had been refunded before the complaint was
filed).

Accordingly, the Commission dismissed allegations that Obama for America and Martin
Nesbitt, in his official capacity as Treasurer, violated 2 U.S.C. § 441¢ by accepting contributions
from foreign nationals,

D.  Posible Contribtions frem Unimown Isdividuals

'Th:Actpmvidﬁﬂatmpmmshlnmkeneonm'b\niopinﬂmmmeofmthum
and no person shall knowingly accept a contribution made by one person in the name of another.
See 2US.C. § 41f A Committee has thirty days from the date that a prohibited contribution is
made or discovered to have been made to refund the impermissible contribution. 11 C.F.R.

§ 103.3(bX(2)-

The complaints allege that individuals made contributions to the Committee using

ﬁmdulemwﬁeﬁﬁousnm.mdthothﬂe‘soﬂinqﬁmdﬁsingmhmﬁmpmﬁdedm
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internal controls to circumvent the receipt of such prohibited contributions. RNC Suppl.
Complaint at 3-4. Different Complainants present two types of arguments for why the
Committee should have been on immediate notice that certain contributions did not come from
legitimate sources. First, some of the complaints contend that certain contributions were linked
to msnes fhat were clearly fictitious, and the ft that such contributions were processed by the
Commitees’s onlins fundrhiging systen is evidénce of widespsead failure in its comphance
systam and warmats iavestipation. Seaond, one of the latar complaints (MEJR 6214) peints to a
mﬁMMhhmﬁhmmﬁMmWMM
being sufficiently unusual and unlikely as to put the Committee on notice that these contributions
were illegitimate.
1. Facts

The complaints cite media reports identifying 11 individuals whose names were listed on

the Committee's disclosure roports as contributors, but later were determined to have submitted

 fictitious or frandulent names, addresses or credit card information. Examples of these

individuals incfude:

. Good Will ~ 2o individwal wike listed his tamwe: as “Good Widl,” his emplusver as
“Loving,” occupation as “You” and who provided an address that turned out to be
far = Ganod Will Industries charity office in Austin, TX. Reportedly, no one by
the name of Good Will works at the office. Good Will made over 780
contributions in $25 incremeats between March 2008 and April 2008, totaling
over $19,500;

° Doodad Pro — an individual who listed his nante as “Doodat Pro,” his residence
as Nando, NY, ocsupuBion as “Leving,” and employer ss *“You™ made owr 850
coniributions in $25 inszemunts bebvesn hioveatber 2007 and April 2008, totaling
over $21,250;

e  Persoss wiks fictional addrosses — sonec individuals provided questionshie cames
and fictisious addresses, inclnding “Test Person” residing in Scme Place, UT,
“Jockim Alberton” residing at 2 fictional address in Wilmington, DE, “Derty
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West"™ and “Derty Poiiuy” both residing in rewq, ME and “fhdfhdfh” residing in
Erial, NJ; and

e - Persons with obvious fictional names — some individual donors provided
nonsensical names including, “Hbkib, jkbij,” “Jgtj Jggiifgi,” “Dalwudhu
Hdusahfd,” Uadhshgu Hduadh,” “Edrty Bddty” and “Es Esh.”

During the course of its compliance process, and befoss the names were made public in
media reports or complaints, Bie Committer asscrts that lad already identified many of these
sante oeatritrvions as being tf questinnabie legitimacy. Distlasura repoms imdicated thit sovesal
of the “contributions” made by fictitious denors cited in the complainta either were never
accepted due to invalid mfomutmn (c.g., invalid credit card or backing information) or were
refunided immediately. In other instances, where contributions were accepted, refunds occurred
on a continuous basis. For instance, in the case of Doodad Pro and Good Will, who made
hundreds of contributions in small increments, refunds were done on a rolling basis before their
contributions appeared in media reports, Further, most of the refunds were completed to almost
all of these prohibited contributors within weeks of the first media reports and/or the initial
complaints flled with the Commission.

The Complaint in MUR 6214 makes an sxtensive and detailed emalysis of varicus
patterns in the Conzmittee’s reosipts. This complaint alleges that the Committee failed to make
immediate usc of ax Addrons Verification System to aonfirm that cech mantrihaior’s reparted

" address information matched the addsess information for the credit card used to make the

contribution, which allowed the Committee to accept online contributions in transactions that
would have been rejected by other veadors accepting credit card payments over the intemet.
This complaint suggests that the sbsence of this safeguard raises questions as to whether the
Commitiee adequately verified the true sources for online cotributions it received via credit
card. In addition, this complint identifies the following contribution patterns which it deemed
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suspicious: 1) Non-Dollar Donations that were not in whole dollar amounts; 2) Non-Traditional
Donations that were in whole dollar amounts, but not in multiples of $5; 3) Multiple Day
Donations where a donor has two or more donations on the same day; 4) Duplicate Donations
where the donors appeared to make two or more contributions of the same amount on the same
day. Complainant allcges that the Corrmmittee accepted an unusually Jarge number of
contributions that fit inth these pattoras, which it desmed to be smepicious and merit futther
revigw.

2. Analysis

As discussed above, the Commission has provided guidance to committees that they may
use Internet fundraising so long as committees use reasonable safeguards to enable them to
verify the identity of contributors and screen for impermissible contributions with the same level
of confidence that applies to other methods of fundraising, and act consistently with Commission
regulations. See AO 1999-09 (Bill Bradley for President, Inc.). Complainants contend that the
Committee's acceptance of online contributions from the unknown persons identified in the
complainits is clear evidence that it had no control mechanisms in place to catch third purty fraud.
Fling Compiuint a¢ 1; RNC Complaint ut 3-4; Kdhitx Complaint at 1. Censequently, the
complpints argue, =m investigation ef all conttibutions is weremted. & RNC Suppl. Complaint
at3-5.

Respondents assert that the compliance system the Committee maintains is designed to
identify individuals like those cited in the complaint and refund their contributions if they are
unlawful. OFA Response in MURS 6078/6090/6108 at 4. The Commitice asserts that its
internal system runs regular searches of its donor database in order to identify information that
contributions may be fraudulent, &2 at S. The Committee also asserts that through its vetting
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and compliance system, as individuals who provided fictitious information are identified,
subsequent searches are modified to look for similar individuals or pattems of fraudulent donors
that were previously identified. Jd. Regarding the individuals identified in the complaint,

had been idemified and refunded before the complaints were filed. Id.

The complaint cites the muzes of eleven individualy with alleged fictitious names that
allegedly made contributizm to the Cammittee. Quly thooe of these indiwidwuals gawe
contributions that were actually zceived and aggregated over $1,000; they incinde:

¢ “Doodad Pro” made 850 contributions in $25 increments totaling $21,250,

e “Good Will” made 780 contributions in $25 increments totaling $19,500, and

e “Hbkjb, jkbkj” made a single contribution of $1,077.23.
The “Doodad Pro” and “Good Will” contributions were refunded on a continuous basis eithier
befiore or within 30 days of the initial complaint in this matter, though many refunds were not
made within 30 days of the initial receipt of the contribution. The single “Hbkjb, jkbkj”
contifbution was refunded within 3U days of receipt. Contrfbutions from the remalning cight
domare cited in the csmpluint witaled approxinmtaly $1,700; mene «f which ks bestn refended.

In ordar to asoertain wissther there veus & potentisi systess bamakdown that might have fed
the Commifiee to accept large numbers of contributions from unknown persons, the Commission
reviewed a sampling of contributions to the Committee in the primary and general election
months of February 2008 and August 2008, respectively. During the sample period, the
Committee received a combined total of $73,976,663 in contributions from over 170,000
for individuals whose information appeared to be incomplete, fictitious or otherwise unverified
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_ as belonging to actual persons, es well as whether suspect contributions were accepted, verified

and, if appropriate, timely refunded by the Committee.

In addition to the contributors cited in the complaints, only six other contributors to OFA
whose names might have been fictitious based on the spelling or other information were
identified. These six commibotors gave approximately $17,445 to the Committee, $14,476 of
which renmins unwefiusfed. Thus, the comphtints and the Commission’s review identify u tatal
of 17 gemtritnitons with pateatially fictitions names who gave a tatal of $6f1,472 in contributions
to the Committee, $15,676 of which has yet to be refimded.

The Commission determined that dismissal of these allegations is appropriate because (1)
the alleged breakdown in the Committee’s compliance system is not borne out by the available
information about the scope and amount of the contributions the Committee received from
nliegedly unknown persons, and (2) the majority (approximately 75%) of the prohibited
contributions received from the fictitious individuals cited in the complaint and identified
through the Commission’s review have been refunded.

For these reasons, the Commission determined it would not be an efficient use of its
resuurces o open an inveSHgation im this issws with respess to the Committes. See Heckler v.
Chaney, 470 U.S. 821 (1885); MUR 5960 (Eilary Clinten far Prosident) (Facteal and Legsl
Analysis dismissing Section 44 1¢ vialatior to preserve resources where prohibited contributions
wuiuﬁmdedbefondweomphintwuﬁhd).

Accordingly, the Commission dismissed allegations that Obama for America and Martin
Nesbitt, in his official capacity as Treasurer, violated 2 U.S.C. § 441f by accepting contributions
from unknown persons in the name of another.
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Obama for America and MURs: 6078/6090/6108/6139/6142/6214
Martin Nesbitt, as Treasurer

L INTRODUCTION |

In August 2010, the Federal Election Commission (“the Commission”) found reason to
believe that OFA violated the Fedeml Election Camnpaign Act of 1971, a8 amended, (“the Act” or
“FECA") by accepting during the 2007-2008 election cycle an unknown number of excessive
contributions in vinlation of 2 U.S.C. § 441a(f). See OFA Factual and Legal Analysis, dated
September 7, 2010 (“F&LA).' In the F&LA, relying on information compiled by the Reports
Analysis Division (“RAD"), the Commission found that OFA may have accepted between $1.89
and 35.5 million in excessive contributions. The Commission also found that OFA might have

misreported the original date of receipt for certain primary election contributions made through

_its joint fundraising representative, the Victory Fund,2 which caused those contributions to

appear as “primary-after-primary” excessive contributions (i.e., primary contributions made after
the date of the primary election). Id at 8 n.3.

In response to the Commiksien’s findings, OFA auserted that $1.6 milfion in mimary
contributions reveives through the Victory Fund were not excessive. See OFA Letter from
Judith Corley dated November 12, 2010 (responding to RTB findings). I fact, OFA explained,
these contributions appeared to be “primary-after-primary” excessive contributions because, as it
conceded, OFA misreported these contributions’ original date of receipt. Jd. Further, the only

* explanation OFA offered as to why it misreported the original date of receipt for contributions

! The Commission dismissed allegations that OFA violated 2 U.S.C. §§ 441c and 4411.
% The Victory Fund was established pursuant to 11 CF.R. § 102.6. lumc:pmmommmenmmc
National Committee,
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received through the Victory Fund was that the campaign staff understood it was reporting the
transfers in the correct manner. Id. See also OFA Letter from Judith Corley to OGC dated
March 1, 2011.

II. FACTUAL AND LEGAL ANALYSIS

The investigation and Section 437g audit revealed that OFA failed to report correctly the
original dates vn which $85,158,116 in contributions were received by OFA's joint fundraising
representative, the Victory Fund, iz violation of 2 U.S.C. § 434(b) of the Aat.

The Act requives all political coramittees to publicly report all of theit seceipts and
disbursements. See 2 U.S.C. § 434. Each report must disclose for the reporting petiod and
calendar year, the total amount of all receipts, and the total amaunt of all disbursements.

See 2 U.S.C. § 434(b)(2), (4) and 11 C.F.R. § 104.3(a), (b). The Act requires that an authorized
committee of a candidate report the amount of all rec¢ipts from transfers by affiliated
committees, as well as the identity of the affiliated committee and date(s) of transfer. See

2 U.S.C. § 434b)R)(E), (3XD); 11 C.F.R. §§ 102.17(c)(3)(iii) and 102.17(cXE)Y)(B). See aiso
11 C.R.R. §§ 104.3(a)(4) and 104.8,

Commission mguilatinns permit political conmmittees to engage in juint fumdraising with
othex political cnmmittens or with uanegistered committees or organizations. See 11 C.F.R.

§ 102.17. After a joint fundraising represeatative distributes the met proceeds, o pasticipating
political committee is required to repoxt its share of funds received as a transfer-in from the
fundraising representative. See 11 C.F.R. § 102.17(c)(8)G)(B). For contribution reporting and

limitation purposes, the date a contribution is received by the fundraising representative — not the
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date received by the recipient political committee — is the date that the contribution is received by
the participating political committee. See 11 C.F.R. §§ 102.17(c)(3)(iii) and 102.17(c)(8).}

During the 2008 clection cycle, OFA received $85,158,116 in transfers from the Victory
Fund. These transfers were made on various dates between June 30 and November 3, 2008.
OFA correctly reported the dates it received transfess from its joint fundralsing represcatative.
But OFA did not comrsctly report the original dates of reoeipts required by 2 U.S.C.

§ 434(b)(2), (4) and 11 C.F.R. §§ 104.3(a), (b) and 102.17(c).

The Cammission initially brought this problem to OFA’s attention in an October 2008
RFAI, which questioned $1,936,829 in primary contributions that were identified as possibly
excessive because OFA received the transfer of funds after the date of the candidate’s
nomination. See Request for Additional Information (Oct. 14, 2008). The RFAI sought
clarification as to whether the contributions were “incompletely ot. incorrectly reported.” Id
The Commission raised this same issue in the F&LA, noting that certain excessive contributions
may have been misreported as having been received after the date of the primary. See F&LA
at8ni.

OFA adunits that, csuntraxy to the Commission’s regulations, it erroneously reported the
dates of transfers from the Victory Fund as the dates of receipt for those contributions and failed
to report the original dates af receipt of the contributions by the Victory Fund. Letter from I.
Corley to OGC dated March 1, 2011 (stating “The Committee hegan reporting transfers from a
joint fundraising committee on July 20, 2008. It reported six (6) additional transfers during 2008
and 2009 . ... All of the transfers (except one) [citation omitted] mmpomdin&memy-

"as of the date of the transfers — based on an understanding of the campaign staff that this was the

3 The participating political committee is required to report the original date of receipt of the proceeds only after the
funds have been transferred from the faindraising representmisn, Id

Attachment 2
Page 30f4



13044323815

10

11

MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis #2

.correct method for reporting.”). See also Letter from J. Corley to OGC dated November 12,

2010 (acknowledging “the averwhelming majority of these ‘Primary-afier-Primary
contributions’ were actually received by the joint fundraising committee before President Obama
accepted his party’s nomination”). By way of explanation, OFA responds only that it was “in
regular. contact with the FEC’s Reports Analysis Division [ ] to clarify reporting issues[, and] . . .
RAD staff never raiset any issue with them regarding the method they were using to report the
transfers.” Letter from J. Corley to OGC dated Mareh 1, 2011.

OFA'’s explanation does not alter the fact that it failed to report the dates on which the
Victory Fund originally received contributions totaling $85,158,116. Accordingly, the
Commission found reason to believe that Obama for America and Martin Nesbitt, in his official

capacity as treasurer, violated 2 U.S.C. § 434(b).
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FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS
RESPONDENTS: Obama Victory Fund and MURs: 6139 & 6142
Andrew Tobias, 2= Treasurar

L INTRODUCTIC

These matters involve overlapping allegations that the Obama Victory Fund and Andrew
Tobias, in hin offisial capscity as Treasurer (“OVF™ or the “Victory Fund™), jomﬂmdmnng
committee formed by Obema for America and Martin Nesbitt, in his official capacity as
Treasurer (“OFA”) and the Democratic National Committee, accepted various excessive and/or
prohibited contributions in violation of the Federal Election Campaign Act of 1971, as amended,
(“FECA” or “the Act”).

The complaints vary in their approach to presenting similar allegations. While some of
the complaints rely primarily on media reports regarding anecdotal examples of allegedly
suspicious online fundraising tramsactions, see MURs 6078/6090/8108, other complaints provide
a listing of trexmactions that sre allegad tor be pert &f suspicious pasterns in OVF's fundsuising
reecipts. See MURs 6139, 6142, 6214. Rather than attempting td address ail &f the transsetions

. being questionss, OVF fosuss on its comprehensive aompliosoe system, and asserts that this

system allowed it to identify and take apprepriate corrective action as to all cantributions for
which there were genuine questions as to possible illegality. See OVF Responses in MURs 6139
& 6142, Respondents assert that all genuinely excessive and prohibited contributions detsiled in
the complaints have been refinded. Respondents also contend that Complainants”® allegations
are highly speculative, lack the specificity needed to demonstrate a violation of the Act, and that
the patterns identified by Complainants do not support any inference of illegality. Id
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There are no indications that the Victory Fund accepted excessive contributions or
contributions from foreign nationals, or misreported disbursements to OFA. Accordingly, the
Commission found no reason to belicve that Obama Victory Fund and Andrew Tobias, in his
official capacity as Treasurer, violated 2 U.S.C. §§ 441a(f), 441¢ or 434(b). Although the
Obauma Victory Fund and Andrew Tobias, in his official capacity as Treasurer, may have
accepteil nomribaitions fiun an unkmown donoy, the Commission dismissed this patknaial
vialation of 2 U.S.C. § 441f bacanse the amount at issue did nat waimnt further Cosamiesion
resaurces.

IL  FACTUAL AND LEGAL ANALYSIS

" The primary issue in these matters is whether Respondents accepted impermissible
mandated specific procedures to verify the identity of an individual making & credit card
contribution over the Internet, it has opined that a committee which intends to solicit and receive
credit card contributions over the Intemet must be able to verify the identity of those who
contribute via credit card with the same degree of confidence that is generally provided when a
committee accepts a check via direct mail.'! Advisory Opinion 2007-30 (Chris Dodd for
President, Inc.); see also Explanation and Justification for Matching Credit Card and Debit Card
Contributions, 64 Fed. Reg. 32394, 32395 (June 17, 1999); Advisory Opinion 1999-09 (Bill

! Advisory Opinions have looked favorably upon several methods for notifying contributors of a committee’s legal
ouwuwcnumm Mmmmwmmmumm
and conspicuous language informing prospective donors of the Act’s source restrictions and contribution Jimits,

requiring & donor to complete and submit for processing a contribution form that includes the contributor's name,

contributor’s name as it appears on a credit eard, billing address associated with the card number, expiration date of
the card, contributor’s resideutial address and amount of contribution, See, e.g,, AO 2007-30 at 3. The committee
should sdew include peaondases thee wiil aliow il to screua for conyftaiizes tade valihg sorponie or business entity

* crailit cards, and & sunyens whereby the donascound atteok (1) e cantiibution is made from his own funds and not

thass »f snothes (2) cotributions me not made from geaeval trxasury funls of & corperatian; labay crgzaisstion o
nationsi tmnk; (3) danor {s net a fedoml gavmmment congmet=x or a foreign natianal, but is a citizen or permanent
resident of the United States; and (4) the contrituition is made on & personal credit card fir which the donor, not a
corporation or business entity, is legally obligated to pay. /d at2-4.
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Bradley for President, Inc.); Advisory Opinion 1995-09 (NewtWatch PAC); see also
Conmisiohﬁuidelhefa?mnhﬁminﬂood%u(guidnmebpmidcnﬁdmﬁsns

"~ secking federal matching funds, presented by the Audit Division and approved by the

Commission in July 2007). In sum, a committee is charged with the same responsibility to “allay
concems over thereceipt of prohibited contflations™ regarding its online comributions as its
conaribatlions sodivitet] sl reseived thuung any other muind. /i (quuting lniniching Credit
Card and Dehit Card Coatributions, 4 Fed. Reg. at 32395).

As a safeguand agaiust receiving prohibited contributions, the Act’s regulations hold the
committee’s treasurer “responsible for examining all contributions received for evidence of
illegality.” 11 CF.R. § 103.3(b). While contributions that may “present genuine questions” as
to whether they were made by forcign nationals or other prohibited parties may initially be
deposited into a campaign’s depository, the treasurer is charged with making his or her “best
efforts to determine the legality of the contributions.” 11 CF.R. § 103.3(b)X1). Ifthe
conm'bnﬁmmtbedminedtobelegnl,orisdiseovuadbbeiilegnlevmthong_hit“did
not appear to be illegal® at the time it wes received, the trewsurer must refund the eontribution
within thirty (30) dews of the ata ol said discovery. 11 CF.1R. § 183.3(b)(2). By wontens, if thi
commitize determizes that @ contributizn cxceads the coxtributien limitations enumesatrd in
2 U.S.C. § 441a(a)1), the treasurer has sixty (60) days to refund the excessive coatribution, or
obtain a written redesignation or reattribution of the excessive portion. 11 CFR.

§ 110.1()3)XD)-
| A.  Background

The Obama Victory Fund is a joint fundmising committee established pursuant to

11 CF.R. § 102.17, whose participants were Obama for America (“OFA”), the principal
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campaign committee for President Barack Obema during the 2008 election cycle, and the
Democratic National Committee (“DNC™). The Victory Fund filed its Statement of Organization
on June 10, 2008 and reccived over $198 million in contributions during the 2007-2008 election
cycle. During the 2008 election cycle, as a joint fundraising committee established pursuant to
11 C.F.R. § 102.17, the Victory Fund was permitted to accept contributions up # the maximum
combined limits of the partivipating someittees, wiricki in this case wonld be $33,100 per donor
(the OFA limit of $2,309 cach firr the primary aod ganeral clections and the DNC limit of
$28,500). 11 CF.R. § 102.17(a).

B.  Excessive Contribution Allegation

L Faets

The complaints involve allegations based on Complainants® direct review of disclosure
reports filed by the Victory Fund as well as information gleaned from online media reparts, and
claim that Respondents acoepted excessive contributions in addition to knowingly receiving
contributions from prohibited sources. Daniels Complaint at 1; Moore Complaint at 1.

Complainants list hundreds of individuals whom they claim made contributions exceeding

$4,600 (which would be the aggregate total of the permissible amounts of $2,300 cach for the
primary and general clections) and contend that this is evidencs that the Victory Fund
contribution processes were utterly lacking in the appropriate internal controls to ensure
compliance with the FECA. Daniels Complaint at 1; Moore Complaint at 1.

The Victory Fund denies the allegations in the complaints and contends that it maintained
the appropriate procedures to ensure that contributions received by the Victory Fund were
properiy allocated and did not exceed contribution limits. OVF Responses in MURs 6139 &
6142 at 2. Moreover, the Victory Fund asserts that to ensure that contributors did not exceed
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. applicable contribution limits, the Victory Fund verified all contributions it received with the

donor records for OFA and the DNC. /d. If any contribution aggregated to exceed applicable
limits to OFA, the excessive amount was first reallocated to the DNC; if after the DNC
reallocation the contributions still exceeded applicable fimits, the excessive amount was refunded
to the contributor. Id at 3.
2, Analysis

The FECA provides that no person shall make contributions to a candidate for federal
office or his authorized politioal cammittee, which in the aggregate exceed $2,300 each for the
primary and general elections, 2 U.S.C. § 441a(a)(1)(A). For the 2008 election cycle, the Act
permits a national political party to receive from individuals or persons other thana

‘multicandidate committee up to $28,500. 2 U.S.C. § 441a(a)(1)(B). Additionally, a joint

fundraising committee established pursuant to 11 C.F.R. § 102.17, may accept up to $33,100 per
donor. 11 CF.R. § 102.17(a). The Act prohibits a candidate or political committee from
knowingly accepting contributions in violation of the contribution limits set forth in the FECA,
see 2U.5.C. § 441a(f), and where » commiltee has received an excessive eontribution, it has
sixty (60) days to ideetify awd redesigaste, reatiribute or refund the exmessive amoust. 11 CF.R.
§ 110.1(b); see also discumizn, supra, pp. 5-6.

The Vistory Fund denies allegations that any of its donors made excessive contributions.
OVF Responses in MURs 6139 & 6142 at 2. The Victory Fund accurately notes that it is not
subject to the $2,300 per election cantribution limi, as asserted in the complaint, rather it is
subject 1o the $33,100 contribution limit reserved for joint findraising committees. /d.

~ Moreover, the Victory Fund avers that it has procedures to ensure that its donors do not exceed

applicable contribution limits, which include matching all contributions it received to the donor
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records of OFA and the DNC. /d. The response states that any contributions the Victory Fund
received that might have been excessive when aggregated with prior contributions to OFA were

. either reallocated to the DNC or refunded to the contributor. /d.

The Commission reviewed the information submitted in the complaints and responses in
MURs 6139 and 6142 as well as the disslosare repots fBled by the Victery Fuz and dutermined
that Complaisants’ allegations appear to rely un the mistakmn belief that te Vistory Fund is
subject to the individual evatribzion limi: of $2,300 par election for aarslidates or casdidate
commiltess, as sct forth in Section 441a(a)(1)(A). In fact, 2s a joint findraising committee, the
Victory Fund is subject to the $33,100 per individual contribution Limit set forth in 11 C.F.R.

§ 102.17. None of the individuals cited in the complaints exceeded this limit. Thus, the
information Complainants submit es prima facie evidence that the Victory Fund violated Section
441a(f) is insufficient to support a reason to believe finding. Moreover, the Commission found
no additional facts to support the claim that the Victory Fund accepted excessive contributions.

Finally, there is no support for Complainants’ allegations that the Victory Fund violated
the reporting requirements of 2 U.S.C. § 434(b) by misreporting disbursemeuts to OFA, and
mmmmmwmwwmmumm. The Victory
Funi respaases and disnlosure reports indicate thnt the tmasfers Smm the Victory Fond to OFA
were made for ordizary dishursements of net proceeds pursuent to the joint fundraising
agreement between OFA and DNC, and were reported correctly. 11 C.F.R. § 102.17; see OVF
Responses in MURs 6139 and 6142 at 3. Further, the Act does not require committees to
disclose the identification information of donors who contribute less than $200 in the aggregate
during the clection cycle. See 11 CF.R. § 102.9,
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Accordingly, the Commission found no reason to believe that the Obama Victory Fund
and Andrew Tobias, in his official capacity as Treasurer, received excessive contributions in

* violation of 2 U.S.C. §§ 441a(f) and 434(b).

C.  Possible Foreign National Contributions

The FECA provides the Rt is unlawful for a foreign mational, directly or indirectly, to
make a contribution or donatien of money or other thing of value in soanextion with a Fédenl,
State, or local chatian, or to a camnmiitee of a political party and far a federal pelitical committee
to receive or accept such a contribution. 2 US.C. § 441e(2)(1) and (a)(2); 11 CF.R. § 110.20(b).
A “foreign national” is an individual, partnership, association, corporation or other entity
organized under the laws of or having its principal place of business in a foreign country.
2U.S.C. § 441e(b). A “foreign national” does notf include 2 person who is & citizen, national or
lawful permanent resident of the United States. /d.

Although the statute is silent as to any knowledge requirement, the Commission’s
implementing regulations clarify that a committee can only violate Section 441¢ with the .
knowing solicit@tion, acceptance, or recsitit of a cuntribution fror= & foreign itional. 11 CF.R.
§ 110.26(g). Tho regulation contains three stummds timt satinfy the “kneoving”™ mquinmest:

(1) actun! knowindge; (2) resson to knowr; and (3) willful blindness. 11 C.F.R. § 11020(a)4))-
@iii). The reason-to-know standard is satisfied when a known fact establishes “[s]ubstantial
probability” or “considerable likelihood” that the donar is a foreign national. See Explanation
and Justification for Prohibition on Contributions, Donations, Expenditures, Independent
Expenditures and Disbursements by Foreign Nationals, 67 Fed. Reg. 69940, 69941 (quoting
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BLACK'S LAW DICTIONARY, 5th Ed. (1979)). The willful blindness standard is satisfied when “a

_ known fact should have prompted a reasonable inquiry, but did not.™ See id. at 699402

Several of the compleints allege that the Victory Fund violated 2 U.S.C. § 441¢ by
accepting contributions ftom foreign nationsls. As support for these allegations, different
Complairemts focus on the fact that cenmributors with foreign adtiresses gave w the Wictory
Fund, sorm neenibubons ftom iidividnals with forcijn sddaman ware mit mumin in whole Gullae
anwunis (which Camplasants suggeat mnas that tiee fueds had besn coanvested to U.S. dallars
from a foreign currency), and various media outlets reported anecdotes about a half dozen
foreign nationals may have contributed to OFA.

Complainants argue that there are widespread problems with the Victory Fund’s
compliance system, which warrant investigation into all of the Victory Fund's contributions
received from individuals with foreign addresses. Daniels Complaint at 1; Moore Complaint at
1. The Victory Fund miaintains that its vetting procedures required online contributors to
confirm citizenship or permanent resident ststus by checking a box. OVF Response in MURs
6139 & 6142 at 2. Furtdwr, comrilutors with foreign addresses kad to enter a valld U.Y. passport
nusthem. /d. Finaliw, the Vietory Fund musests that it mmintained a systwr that at sesules inteswals
surveyed all contrikutions ressived| £am foreign addosssas, persanally contansted eondsibmtors

2 Bt thin regubltion 'wes mwisad in 2082, Consexinhiosnns txpeosiall soncers sisms fhie lomi xischmine respirod
under Section 441e. For example, 8 Statement of Reasons (“SOR™) issued in a Section 441¢ case decided shostly
before revision of the regulation examined the statutory langnage and legislative history to conclude that despite the
abyuice of mecBe lmguage of a "abwitnige roquirement” in the staisse, “R wotld o fimd=mentaiiy uljust to
assess lability on the part of a fundraiser or recipient committes that solicits or receives a contribution if the
contribution in fact appears to be from a legal source, especially if initial screening efforts resulted in specific
assurances of e caso¥iminn's ieguily.” MURE 4530, a3 1, 43017, 4542, 400D (Smosmuct of Fensms by
Conanissiomsr Tiomas In 7¢ Demaocralic Watiossd Coownittusy m i) st 3. Thus, smmspled with ttm Bajplanstion sl
Justiilomsive isowd in Mowusber 2002, & lemuicdge resiisymmnt may be infesod b on similsr provisioms hh the
A ties gutiGenily included smik lxwuage denpite the shemge of ang knowledyp requinnumnnt la tice statute. Jd at
2 (siting 2 US.C. §§ 4411, 4¢1bif)). Seraims 11 CFR. § 103.3G)(1), whith peovises that eondributions abiok did
mwuum-mmmmmm.mﬁmmummwumm
committes becomms sware of infoxmntion indicating that the contstbation is uniawful.
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who were not known 1o be U.S. citizens or lawful permanent residents, and required the
submission of valid U.S. passport information. Jd

Based on the information in the complaints, as well as a review of publicly available
information, there is no indication that the Victory Fund received even a single contribution from
an individual who hmas been demonstrited to be a foreign national. There are o exanples
provided in the complaims ar in the publicly awilable inedia or disclomsre reports. Thus, Hhere
appsars to tee na suppsut for the alaim that thess mme systematie hretikdowms in OVF’s moaitoring
for contributions from foreign nationals. Accordingly, the Commission found no reason to
believe that the Obama Victory Fund and Andrew Tobias, in his official capacity as Treasurer,

" violated 2 U.5.C. § 441e by ascepting contributions from foreign nationals.

D.  Possible Contributions from Unknown Individuals

The Act provides that no person shall make a contribution in the name of another person,
mdmmnshauhowﬁulymeptlmﬁhﬁmmadebympmimhcmeofw.
See2 US.C. § 41f. A committee has thirty days from the date that a prohibited contribution is
made oF discovered to have been made to reftmd the impenmissible conttfbution. 11 CER.
§ 103.3(b)2). '

The somplaints allege that individusls made contributions tp the Victory Fund using
fraudulent ar fictitious names, and the Victory Fund’s online fundraising mechanism provided no
internal controls to circumvent the receipt of such prohibited contributiops. Daniels Complaint

_ at 1; Moore Complaint at 1. As discussed sbove, the Commission has provided guidance to

committees that they may use Internet fundraising 30 long as committees use reasonable
safeguards to enable them to verify the identity of contributors and screen for impermissible
contributions with the same level of confidence that applies to other methods of fundmising, and
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act consistently with Commission regulations. See AO 1999-09 (Bill Bradley for President,
Inc.). Complainants contend that the Victory Fund had no control mechanisms in place to catch
third party fraud. Daniels Complaint at 1; Moore Complaint at 1. Consequently, the complaints

. argue, an investigation of all contributions is warranted. /d.

Respondents assert that the complaimts preseated no credible information that the Victory
Fund had acoupted contributions from unkwown persons and was used wholly on speeulstion.

" OVF Respanse inn MURs 6139 & 6142 at 2. Thke Victary Fund asessts thet its intemnal systam

runs regular searches of its doner database in azder to identify contributions that might violate
the Act. 1d

There are no indications that the Victory Fund received contributions from the
individuals specified in any of the complaints. The Commission’s review determined that a

| contribution was made by a person named “Anonymous, Anonymous” totaling $2,228. The

Victory Fund's compliance system identified the suspect contribution and flagged it for
verification, but did not refund it within the 30 days permitted by the Act.

Despite this azpaet violsticn of Seotion 441f, the Conmnission determimed that
dismisasl of thesa allegatinits is appropriate bacause (1) the ptanibiten] centribations cited in the
mmmmwmmbﬁnmﬁmmﬁwmmmbyaw
(82,228 scamunts fx .001% of $93 slllion reseived), . (2) allegations of boealdowns in the
compliance system set forth in the complaints are not borne out by the Commission’s review of
the contributions received by the Victory Fund. Thus, the Commission determined it would not
be an efficient use of the Commission"s resources to open an investigation into this issue. See

HecKer v. Chaney, 470 U.S. 821 (1985); MUR 5950 (Hillary Clinton for President) (Factual and
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Legal Analysis dismissing Section 441¢ violation to preserve resources where prohibited
contributions were refunded before the complaint was filed).

Accondingly, the Commission dismissed allegations that the Obama Victory Fund and
Andrew Tobias, in his official capacity as Treasurer, violated 2 US.C. § 441£ by accepting

contributions from unknown persons in the name of another.
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matters of ) MURs 6078, 6090, 6108, 6139, 6142, 6214,
_ ) and AF#2512
Obama for America and )
Martin Nesbitt in his )
official capacity as Treasurer )
)
CONCILIATION AGREEMENT

This Conciliation Agreement reflscts the final resolution of six separate complaints filed
with the Federal Election Commission (the “FEC” or the “Commission”) concerning

contributions received during the 2008 presidential campaign by Ohema for America and Martin

* Nesbitt in his official capacity as Treasurer (“Respondents” or “OFA™) and issues identified in

the Final Audit Report of the Commission on Obama for America (Jan. 16, 2007-Dec. 31, 2008).

The Commission found reason to believe that Respondents violated 2 U.S.C. § 441a(f) of
the Federal Election Campaign Act of 1971, as amended (“the Act”), by accepting contributions
ir'l.exoess of the limits applicable to the 2008 presidential election that were not resolved through
refund, redesignation, or reattribution within the 60 day period permitted under the Act.

The Commission also found reason to believe that Respondents violated 2 U.S.C.
§ 434(b) by misreportinig the dates of conisibutions received through its joint fundrmising
representative, the Obama Victory Fund (“OVF”). Although OFA carrectly reparted the date
OVF transferred those funds to OFA as required, it incorrectly identified the date of receipt of
the underlying contributions as the date of the transfer from OVF to OFA, rather than the date
that the contributions were originally received by OVF.

The Commission has further found reason to bglieve that Respondents failed to file

certain 48-Hour Notices of contributions of $1,000 or more received after the 20th day but more
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than 48 hours before the 2008 general election, in violation of 2 U.S.C. § 434(a)(6)(A), and
referred the violation to the Reports Analysis Division.

In response to a request from Respondents, on July 10, 2012, the Commission approved
merging conciliation of Administrative Fine Matter #2512 (“AF# 2512") with MURs 6078,
6090, 6108, 6142, and 6214 and authorized the Reports Analysis Division to transfer AF# 2512
to the Office of General Counsel.

NOW, THEREFORE, the Commission and Respondents, having participated in informal

- methods of conciliation prior to a finding aof prohable cause to believe, do hereby agree as

follows:
L The Commission h_gf jurisdiction over the Respondents and the subject matter of
this proceeding, and this agreement has the effect of an agreement entered pursuant to 2 U.S.C.
§ 437g(a)(4)(A)G)-
IL  Respondents have had a reasonable opportunity to demonstrate that no action
should be taken in this matter.
.  Respondents enter voluntarily into this agreement with the Commission.
IV.  The pertinent facts and law in this matter are as follows:
1.  OFA is the principal campaign committee for President Barack Obama.
Martin Nesbitt is the treasurer of OFA. From 2007 to 2008, OFA reported raising approximately
$745 million in contributions from more than 4 million separate contributors.
2. OVF is a joint fundraising committee established pursuant to 11 C.F.R.
§ 102.17, whose participants were OFA and the Democratic National Committee (“DNC”).

Andrew Tobias is the current treasurer of OVF. During the 2008 election cycle, OVF reported
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that it raised over $198 million in contributions, of which $85,158,116 were transferred to OFA
on various dates in 2008.
Untimely Resolution of Excessive Contributions

3. During the 2008 election cycle, the Act prohibited any person from
making contributions to a candidate for federal office or the candidate’s authorized political
committee that In the aggregate exceeded $2,300 each for the primary and general elections.
2U.S.C. § 441a(a)(1)(A). As a cerollary, it was unlawful for a candidate for federal office or the
candidate's authorized political committee to accept contributions that in the aggregaie exceeded
$2,300 each for the 2008 primary and genera! elections. 2 U.S.C. § 441a(f).

4. OFA was limited to accepting contributions from individual donors that in
the aggregate did not exceed $2,300 each for the primary and general elections. 2 U.S.C.

§ 441a(a)(1)(A). Where a committee receives an excessive contribution, the Commission’s
regulations give the committee 60 days from the date of receipt to identify and resolve the
excessive contribution via refund, redesignation, or reattribution of the excessive amount.
11 C.F.R. §§ 103.3(b)(3), 110.1(b).

5. From 2007 to 2008, OFA acc;r,pted a total of $1,363,529 in contributions
that exceeded the limits set forth in 2 U.S.C. § 441a(a)(1)(A) and that were not resolved through
refund, redesignation, or reattribution within/60 days of reeeipt as permitted under the Act.
Respondents contend these excessive contributions represent approximately .18% of all
contributions received by OFA during the 2008 election cycle.

6. OFA has since resolved the $1,363,529 in excessive contributions through
the untimely refund, redesignation, or reattribution of those contributions. Of that amount, OFA

resolved $489,616 before any Commission investigation took place and another $873,913 after
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receiving the Commission’s analysis of information contained in the disclosure reports and
internal records of OFA.
Misreporting Dates of Contributions

7. | The Act requires all political committees to publicly report all of their
receipts and disbursements. 2 U.S.C. § 434. Each report must disclose for the reporting period
and calendar year the total amount of all receipts and the total amount of all disbursements.

2 U.S.C. § 434(b)(2), (4); 11 C.FR. § 104.3(a), (b).

8.  The Act equires that am authorized committee of a candidate report the
amount of all receipts from transfers by affiliated committees, as well as the identity of the
affiliated committee and the date of each transfer. 2 U.S.C. § 434(b)(2)(P), (3)(D); 11 CFR.
§§ 102.17(c)(3)(iii), (8)(D)(B), 104.3(a)(4), 104.8.

9. Commission regulations permit political committees to engage in joint
ﬁndraising with other political committees or with unregistered committees or organizations.
11 CFR. § 102.17. After a joint fundraising representative distributes the net proceeds, a

participating political committee is required to report its share of funds received as a transfer-in

from the fundraising representative. Id.

10.  For contribution reporting and limitation purposes, the date a contribution
is received by the joint fundraising representative — not the date received by the recipient
political committee — is the date that the contribution is received by the participating political

committee. 11 C.F.R. §§ 102.17(c)(3)(iii), (c)(8). The participating political committee is

 required to report the original date of receipt of the proceeds only after the funds have been

transferred from the fundraising representative. Jd.
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11.  For the $85,158,116 in contributions received in transfers from OVF,
Respondents reported the dates that the contributions were transferred to OFA, rather than the
dates on which the underlying contributions were received by OVF, as required by 2 U.S.C.
§ 434(b)(2), (4) and 11 C.FR. §§ 102.17(c), 104.3(a), (b).
48-Hour Notices
12.  The Actrequires that a candidate’s principal campaign committee shaﬁ
notify the Commission of all contributions of $1,000 or more, received by any autherized

committee of the candidate less than 20 days hut more thaa 48 hours before any election in

which the candidate is running. 11 C.F.R. §104.5(f).

13.  Respondents did not file 48-Hour Notices for 1,266 contributions totaling

approximately $1,895,956. See Final Audit Report of Commission on Obama for America (Jan.

16, 2007-Dec. 31, 2008); AF# 2512. Respondents have waived their right to appeal the

$191,135 administrative fine assessed in AF# 2512, and are paying the full amount of the fine as

part of the penalty set forth in this agreement.
14. The Commission found that the majority of the contributions for which
48-Hour Notices were required but not filed, including 711 contributions totaling approximately

$1,046,045, arose from transfers from OVF.

1. Respondents violated 2 U.S.C. § 441a(f) and 11 C.F.R. §§ 103.3(b)(3),
110.1(b) by accepting $1,363,529 in excessive contributions, which they failed to refund,
redesignate, or reattribute within 60 days of receipt, as required by the Act.

2. Respondents violated 2 U.S.C. § 434(b) and 11 C.FR. §§ 102.17(c),

104.3(a)(3) by misreporting the original date of receipt for contributions received through OVF.
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3. Respondents violated 2 U.S.C. § 434(a)(6)(A) by failing to file 48-Hour
Notices for contributions totaling $1,895,956.

VI L Rc._:spondents will pay a penalty of three hundred and seventy-five
thousand dollars ($375,000) to resolve both the complaint-generated matters and the
administrativg fine determination pursuant to 2 U.S.C. §§ 437g(a)(4) and (5)(A). The
administrative fine accounts for $191,135 of the total penaity.

2. Respondents will cease and desist from violating 2 U.S.C. §§ 434(a), (b)
and 441a(f).
3. Respondents will file with the Commission, in coordination with the

Reports Analysis Division, an amendment to OFA’s 2008 30 Day Post-General report that will

.identify the joint fundraising representative’s original date of receipt for those contributions that

are the subject of the ;'eponing errors addressed in this conciliation agreement.

4, Respondents will confirm that they have refunded as necessary any
contributions identified in the Section 437g audit as excessive and have amended their relevant
disclosure reports. Respondents will disgorge to the U.S. Treasury any refunded contributions
that the contributor fails to negotlate within thirty (30) days of the effective date of this
agreentent and will provide evidence of any disgergement (copies of front and back of negotiated
check) ta the Commission.

VIL. The Commission an its own motion or upon request of anyone filing a complaint
under 2 U.S.C. § 437g(a)(1) concerning the matters at issue herein may review the Respondents’
compliance with this agreement. If the Commission believes that this agreement or any of its
requirements has been violated, it may institute a civil action for relief in the United States

District Court for the District of Columbia.
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VIII. This agreement shall become effective as of the date that all parties hereto have
executed the same and the Commission has approved the entire agreement.

IX. Respondents shall have no more than 30 days from the date this agreement
becomes effective to comply with and implement the requirements contained in this agreement
and to so notify the Commission.

X This Conciliation Agreement constitutes the entire agreement between the parties
on the matters raised herein, and no other stitement, promise, or agraemetst, either writren or
oral, mede by cither party or by agents of either party, that is not contained in this written

agreement shall be enforceable.

FOR THE COMMISSION:

Anthony Herman
General Coynsel

BY: L\ /2~ 72

N d

Daniel A. Petalas Date
Associate General Counsel
for Enforcement

FOR THE RESPONDE 7?
/ /lf/Yrr?/

Obama for America and
Martin Nesbitt in his official
capacity as Treasurer
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